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A simple guide to patents, trade 
marks and designs 

Even as a small company, having some understanding 
of IP can help to protect your brand and innovations 
from others. While not every company has the 
resources to invest heavily in IP, ensuring that your 
most valuable assets are protected can help to 
secure vital funding. Yet not all IP rights are costly 
— some level of protection can exist automatically. 
Here’s a quick overview of the main IP rights, some 
top tips for smaller companies and what you need to 
know before contacting an IP attorney.
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General

What types of IP are there? 

The three main types of registrable IP are patents, 

trade marks and designs.

According to the European Patent Office and 

European Union Intellectual Property Office, 

“SMEs that own a combination of patents, 

trade marks and registered designs generate 

almost double (98%) the revenue per employee 

compared with companies that do not own any of 

[these] three IP rights”.

How do I know which of the main IP rights is 
relevant for my company?

You need to decide what is unique about the 

product or service you offer. The most relevant 

form of IP is that which most effectively protects 

your unique selling point.

For example, if your business makes a new type 

of glucose monitor for sufferers of diabetes and 

you feel that its most unique feature is delivering 

more accurate predictions than other monitors on 

the market, the most relevant form of IP would be 

a patent to protect the features that enable the 

predictions to be implemented. You may also wish 

to protect the brand of the monitor with a trade 

mark and the look of the monitor with a registered 

design.

If your business is a bakery that produces bread 

with a reputation for being excellent, you may 

wish to protect the name of the bakery as a trade 

mark. You may also wish to protect your recipe or 

process with a patent. If the shape or packaging of 

your product is distinctive, you may also want to 

explore registered design protection. 

Often, more than a single type of IP right is 

relevant to your business and inevitably one may 

be more of a priority than another. It’s best to 

speak to an IP attorney about where to focus your 

efforts first, particularly if there are cost concerns 

or your product is yet to enter the market.

What is an IP audit and why should I 
get one?

If you’re new to intellectual property and aren’t 

sure where to begin, an IP audit is a great starting 

point. Alongside identifying and recommending 

protection for your intellectual property, an 

IP audit ensures that you can capitalise on 

opportunities to generate revenue (such as 

licensing and franchising) and helps to manage 

internal IP issues (such as employee contracts). 

Such actions will serve your business well as it 

grows. 

We are approved suppliers of the UK Intellectual 

Property Office’s IP Audits Plus scheme. Through 

this scheme, small- to medium-sized businesses 

can receive financial support towards an IP audit. 

You can apply for funding through the European 

Enterprise Network.

Get in touch with us at mail@murgitroyd.com or 

speak to your usual contact to find out more about 

IP Audits Plus.
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Patents

What is a patent? 

A patent protects the inventive concept behind a 

product. It may cover a new product, method or 

process, or a new use for a product. The invention 

need not be groundbreaking, and many patents 

cover very narrow technical advances — but it 

must be new, useful and inventive at the time the 

patent is filed. 

It’s important to keep your invention confidential 

before applying for a patent. Once approved, a 

patent provides a monopoly, enabling the owner 

to prevent others from using the invention for 

a period of up to 20 years. The patent holder 

is therefore able to maximise the commercial 

advantage of the invention by preventing others 

from using the invention without their permission.

When should I file a patent application?  
Do I need a working product beforehand? 

A patent application requires an invention 

to be described in such a way that it can be 

implemented by a person skilled in that field. This 

does not mean that you need a working product, 

but rather an idea of how the underlying concept 

will work and enough detail that a person skilled 

in your field could put it together based on your 

disclosure. Often, during the drafting process, your 

patent attorney will ask questions to draw out 

more detail if they, in their professional opinion, 

deem there to be a risk of insufficient disclosure.

There are often multiple steps between filing a 

patent application and having a working product. 

It may even be the case that the patent application 

needs to be updated to protect developments that 

have been made before the product gets near to 

the marketplace.

In most countries, patent rights are awarded on a 

first to file basis, so filing early is recommended. 

Since a valid patent must relate to a new concept, 

if your concept has already appeared in the 

public domain (for example, a product was sold, 

advertised for sale on a website or disclosed fully 

to any third party without an NDA) then you will 

likely not be able to obtain valid patent rights. A 

patent should therefore be filed before any public 

disclosure.

Is it worth the cost and effort it takes to file  
a patent application?

A patent affords legal protection for the time, 

effort and money spent developing a new product 

or process. Without a patent, a new concept is 

simply gifted to your competition.

As an asset, a patent may be borrowed against, 

licensed or sold. Some businesses are bought and 

sold exclusively on the commercial value of their 

patents.

The most common reasons for pursuing patent 

protection include:

• The deterrent effect — being notified of the 

existence of a granted patent can be enough to 

stop competitors from copying your concept.

• Opening new revenue streams — for example, 

through licensing royalties.

• A defensive move — to prevent competitors 

from protecting the same concept.

• To increase market position — through 

exclusive rights, you’re able to prevent others 

from commercially using your patented 

invention, establishing yourself in the market as 

the pre-eminent player.

• To attract investment, funding and 

collaboration — a patent portfolio can provide 

security and reassurance for potential investors 

or shareholders, as well as demonstrate that 

the invention in which they are investing is 

unique.

• For marketing and status — by creating 

a positive image for a product and 

demonstrating cutting-edge technology.

• To significantly increase company value — a 

patent that protects a commercially valuable 

concept can be worth a significant sum.

• To enhance R&D — having an R&D 

development policy that includes patents 

demonstrates a well-organised business 

approach, enabling strategic decision-making 

and preventing the ‘gifting’ of R&D efforts to 

competitors.

• To save costs — the UK Patent Box scheme 

grants a potentially significant tax reduction on 

worldwide profits related to a product that is 

covered by a UK or European patent.
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Where should I file a patent application? 

While there is no ‘hard and fast’ rule around where 

you should seek protection, generally you should 

file a patent application in every territory in which 

you have a commercial interest.

How much does a UK patent application 
cost?

Depending on the technology, filing a UK patent 

application typically costs between 4,000 and 

8,000 GBP (+VAT). The lower end of this scale 

is generally applicable to simple mechanical 

inventions, the upper end to inventions in 

more specialised fields. It’s important that an 

appropriate specialist is tasked with drafting your 

patent application.

How much do overseas patent applications 
cost? 

Each territory has its own costs and requirements, 

but typically a single patent specification 

will suffice for each (though some will 

require translation into a local language). It’s 

recommended that you speak with a qualified 

patent attorney for guidance on the most cost-

effective approach.

Can I disclose my idea before I file a patent 
application?

You can destroy the novelty of your patent 

application if you disclose your invention before 

filing. This can prevent it either from being granted 

or effectively enforced after grant.

Can I disclose my idea if I use non-disclosure 
agreements? 

Non-disclosure agreements can be a useful 

deterrent, but only if they’re well drafted, which 

can be expensive. A non-disclosure agreement 

should specifically define the confidential 

information surrounding your invention. You may 

also be able to secure damages if a third party 

that has entered an agreement with you discloses 

information.

Who owns inventions devised by employees?

Any inventions devised by employees in the course 

of their assigned duties — assuming that invention 

can be reasonably expected from those employees 

— are owned by the employer. This is the case even 

if they are working from home. 

Who owns inventions devised by contractors 
and consultants?

The situation with respect to ownership of 

inventions devised by contractors and consultants 

is not as straightforward as for employees. 

Ownership depends on the agreement you have 

with the respective contractor or consultant. It’s 

important to carefully review any agreements 

you have in place — if you’re unclear about where 

ownership lies, speak with an IP attorney.



Does my company need an IP policy?

Even companies without a huge budget for 

protecting IP should consider putting in place an IP 

policy. This should include some basic guidelines, 

such as:

• Centralised monitoring and recording of new 

concepts as they’re generated — for example, 

by technical sales staff, R&D team members 

and management. Simply recording the date, 

inventor name, closest prior art and an outline 

of the concept is a good starting point.

• Being aware of the patent strength of your 

competitors — this may involve a regular 

‘patent watch’ to understand the size and 

strength of any patent portfolios that may 

impose commercial restrictions on your 

business or carry an infringement concern. 

Being aware of new patents filed by your 

competitors gives insight into their R&D 

initiatives and future direction.

• Employee incentives — if building a patent 

portfolio is important, consider incentivising 

employees to invent by offering a limited 

reward (remuneration) if their idea becomes 

patented.

• Generational filings — to try and file a patent 

for all new lines of development starting with 

a first-generation concept and following with 

further patent filings for second and third 

generations, etc.

• IP ownership considerations — to ensure 

that you have ownership of any IP rights that 

result from collaborations with suppliers, 

customers and other third parties. It’s 

always recommended to have collaboration 

agreements in place (that include IP ownership 

clauses) before any work begins.

• Confidentiality considerations — employee 

contracts should include clauses relating 

to confidentiality. Policies regarding how 

confidential information is used around the 

company should be in place.
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Trade marks
 
What is a trade mark? 

A trade mark is a badge of origin by which 

consumers find your products or services in the 

market. Since you guarantee the quality of your 

products or services, your trade mark acts as a 

symbol of trust that enables your customers to 

purchase from you again — safe in the knowledge 

that your products or services will be the same as 

before.

Once you are using your trade mark, the goodwill 

you generate will be associated with it. In this way, 

your trade mark can become your most valuable 

business asset.

How should I choose a brand or business 
name? 

If your brand or business name simply describes 

the goods or services it’s meant to identify — for 

instance, if Apple sold apples — it isn’t likely to be 

memorable to consumers. This means that it can 

be difficult, or even impossible, to protect with IP 

rights.

Choosing a brand name that has a little more 

character makes you far more distinctive and 

helps to keep competitors at a distance. Invented 

words (such as Xerox) or known words that have 

no meaning in your industry (such as Amazon for 

an online marketplace) can provide the broadest 

protection.

Can I protect my brand or business name as  
a trade mark? 

Generally, a name can be protected as a trade 

mark so long as it’s distinctive and you’re using (or 

intend to use) it in a way which is visible to your 

customers. Crucially, a protectable business name 

needs to stand out from the crowd.

Think about a UK cosmetics company which 

decides to trade under the name ‘Make-up 

Products’. Unless the public is given enough time 

to become familiar with this name as a trade mark, 

it will simply be perceived as a descriptive, generic 

and rather forgettable name. On the other hand, 

if that same company marketed itself under a 

distinctive name, the public would be able to rely 

on this as a ‘badge of origin’ — making it suitable 

for protection as a trade mark.

What should I be aware of before using a 
trade mark?

Trade mark rights are exclusive and territorial. This 

means that, before you start using your mark, you 

need to be aware of the possibility of stepping on 

the toes of other parties. 

If, for example, your business began selling 

shoes in the UK under the name ‘The Nike Shoes 

Company’, consumers are likely to think that your 

business is connected to the famous Nike brand. 

You would therefore be advised to rebrand or face 

the risk of being sued for trade mark infringement 

and passing-off.

Even if you have a distinctive business name, it’s 

essential to conduct searches to identify the risks 

of trading under your chosen name.

How can I apply for a trade mark?

The best way of obtaining legal protection for a 

brand or business name is to register it as a trade 

mark. In the UK, this would be done at the UK 

Intellectual Property Office (UKIPO). You’ll need 

to submit a trade mark application, which must 

include a representation of the mark, a list of the 

goods and services you want to protect the mark 

for, details of the applicant and (of course) the 

appropriate fee.

Once the application is filed, it’s examined 

to ensure that it meets certain legal criteria, 

particularly with respect to the mark’s 

distinctiveness. If the application meets these 

requirements, it will be published and — for a 

period of two months — third parties may oppose 

the application based on earlier rights. If no 

oppositions are filed, the application will become 

registered and officially protected as a trade 

mark for ten years from the date of filing. The 

registration may then last indefinitely, providing 

that you renew it every ten years.



When should I file a trade mark application?

It’s best to file an application to register a trade 

mark as soon as one has been selected. 

A trade mark search indicates that a mark is free 

for use and registration in relation to the goods 

and/or services the business intends to supply 

under the mark. A search provides a snapshot of 

the mark’s viability on the date the search was 

conducted and therefore will quickly become out 

of date. 

Ideally, searches and a trade mark application 

should be arranged before the mark has been 

used. There is no requirement in the UK or EU that 

a trade mark should be in use before it can be 

registered.

How much does a UK trade mark application 
cost? 

The cost of a trade mark application depends 

on the number of classes of goods and services 

covered in the application. As more classes are 

covered, the cost will increase. The trade mark 

system divides all goods and services into 45 

different classes. It’s important that the most 

appropriate ones are selected for the application. 

Our team will provide you with a bespoke quote 

upon request.

How much do overseas trade mark 
applications cost?

Costs depend on the territory of interest and 

the number of classes of goods and services 

covered in the application. It’s possible to obtain 

a European trade mark, which protects your 

mark for all countries in the European Union. 

It’s also possible to obtain what is known as an 

International Registration (a single registration 

that allows you to designate multiple countries). 

Can I file a trade mark myself, without using 
an attorney?

According to Clarivate (2022), 16% of all self-filed 

UK trade mark applications were unsuccessful, 

compared to just 4% filed via a representative.

It’s rarely advisable to attempt a ‘do-it-yourself’ 

trade mark application. Even if you have a deep 

knowledge of IP, we recommend that you seek the 

advice of a qualified trade mark attorney before 

filing an application. This ensures that you have the 

best chance of success when filing and could save 

you a significant amount of time, money and stress 

in the future.

A qualified attorney will be able to advise you on 

the best representation of the mark to cover in 

the application. More importantly, they will work 

with you to ensure that the application covers the 

correct classes of goods and services by preparing 

the specific list or specification of goods and 

services for each class. Once the application has 

been filed, it’s impossible to add anything that 

may have been missed, so it’s important to get this 

right first time.
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How do I protect a registered trade mark?

To maintain value, IP rights should be looked after. 

This means that you should police their use and 

the filing of applications by third parties. Action 

should be taken when you feel that your rights are 

being infringed, your reputation taken advantage 

of, or your brand’s distinctiveness eroded.

Trade mark watches can be set up to keep an 

eye on trade mark applications that are being 

filed. These help you to identify any potentially 

conflicting applications early and take a decision 

as to how you might want to deal with them. 

The UKIPO and EUIPO won’t refuse a trade mark 

application based on identical or similar earlier 

rights — so if you want to stop an application, it’s 

up to you to raise an objection (usually in the form 

of an opposition). We also recommend that you 

set up company name and domain name watches, 

as this can often provide an even earlier indication 

that a third party is trying to get into your space.

Ultimately, you should keep an eye on the 

marketplace and your competitors to ensure that 

they don’t adopt any marks which come too close 

to yours. Allowing unauthorised third parties to 

use trade marks can dilute your brand, reduce 

its value and weaken any rights you might have. 

Furthermore, if lots of other businesses are using 

the brand in a manner to describe the product 

rather than to indicate origin, the brand can 

ultimately be considered generic — and if this can 

be proven, your registration may be revoked.

You shouldn’t wait until you need to seek advice — 

working with a qualified attorney should be built-in 

to what you do. After all, what’s the value of your 

business without your brand being protected?

What should I do if someone copies or uses 
my trade mark?

Never contact someone who you believe is 

infringing your rights. Always contact a qualified 

trade mark attorney immediately to get strategic 

advice about the strength of your rights and the 

correct approach to take, which must be tailored 

to your unique circumstances.
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Designs

What are design rights? 

When building an IP portfolio, design rights are 

often overlooked in favour of patent and trade 

mark protection. However, all three can have 

crucial roles to play to effectively safeguard your 

products.

A relatively low-cost and effective form of IP 

protection, design rights can cover many different 

aspects of a product or its packaging. They are 

commonly used in combination with other types of 

IP right to establish strong levels of protection.

Many people consider designs to be less valuable 

than patents due to their scope, which is limited 

to the appearance of a product. However, by 

strategically selecting different features for 

protection, it’s possible to build a defensive wall 

around your product that makes it very difficult for 

competitors to copy even a small detail without 

risking infringement.

Such holistic protection is well demonstrated in 

a technology product like a smart watch, where 

design rights could be used to protect both its 

physical appearance and aspects of its digital 

display. Design rights are key to protecting modern 

technologies such as mobile apps and graphical 

user interfaces (GUIs) as they can protect both 2D 

and 3D features.

What different forms of design protection 
are available? 

Designs can be protected through either registered 

or unregistered design rights. Each type has its 

own advantages and disadvantages.

Registered designs

A registered design is a statutory monopoly 

granted by an intellectual property office such as 

the UKIPO or EUIPO.  

This means that a third party cannot produce — 

either knowingly or unknowingly — products that 

incorporate elements of your registered design 

that fail to “produce a markedly different impact 

on the informed user” as the registered design. 

The owner of a registered design does not have 

to prove that it was copied to enforce such rights 

against a third party — just that it is ‘highly similar’.

A registered design lasts for an initial five-year 

period and protection can be renewed for up to 25 

years in five-year increments. Registered designs 

are only granted following the submission of an 

application and payment of a fee. For products 

with a short shelf-life, the initial five-year period is 

likely enough to ensure that your products are well 

protected while they’re on sale.

Unregistered designs

In contrast, unregistered design rights are acquired 

automatically when a design is created. 

These fall into two categories: the first being the 

UK design right. This arises automatically when 

an ‘original’ design is created — providing that the 

design is recorded, or an article is made according 

to the design. The UK design right protects the 

three-dimensional shape of a product and lasts for 

up to 15 years.

The second is the supplementary unregistered 

design, which differs from the UK design right 

in that it subsists automatically in novel designs 

(those that have individual character for the 

appearance of the whole or a part of a product, 

resulting from the features of the product itself 

and/or its ornamentation). Supplementary 

unregistered design rights last for a period of three 

years from the date on which the design was first 

made available to the public in the UK.

Limitations of unregistered design rights

While both UK design rights and supplementary 

unregistered designs are attractive to SMEs — and 

can be very effective when applied strategically — 

they have limitations. Firstly, the UK design right 

only applies to the shape and configuration of a 

design. Secondly, the supplementary unregistered 

design was created following Brexit to mirror 

community unregistered design rights (which 

offer identical protections throughout the EU). 

This means that a first disclosure in the EU 

destroys novelty in the UK and vice-versa. While 

simultaneous disclosure in the UK and EU may 

be an option, this is untested in the Courts — so 

we recommend that best practice is to register 

designs in both the UK and EU.



Obtaining registered design protection 
outside the UK

There are three routes for obtaining protection 

outside the UK:  

1. National application — filing separate national 

design applications in each country where 

protection is required. 

2. Hague application — an international design 

application, referred to as a ‘Hague’ application, 

provides a bundle of national design rights. 

However, the system is centrally administered 

through WIPO, which can result in substantial 

cost savings and easier administration. 

3. EU Design application — a single design 

application filed at the EUIPO provides design 

protection across all EU member states.

How quickly can design protection be 
secured? 

The speed at which design protection can be 

granted, both in the UK and EU, provides a 

significant advantage over other forms of IP right. 

This is especially true in fast-moving sectors like 

consumer electronics, where a product’s shelf life 

may be short. A design registration can be issued 

within a few weeks in the UK and a matter of days 

in Europe. With registered designs, you can quickly 

possess enforceable rights.

This is particularly useful when competitors look 

to copy your products, pinching elements of your 

design to piggy-back on your reputation. While 

this may avoid patent infringement, possessing 

design rights can be harnessed to take technically 

inferior competitor products off the shelf.

Can I use design rights in combination with 
other forms of IP protection?

Most brands are likely to benefit from registering 

trade marks to protect their name or logo and 

patents to protect their underlying product, 

invention or manufacturing process. Registered 

designs could be used to protect other valuable 

and differentiating aspects including the product’s 

shape, decorative surface features on its packaging 

or even the shape of the packaging itself.

Design rights are an ideal companion to trade 

mark rights as they can enhance and strengthen 

your brand identity, providing enforceable 

protection from the very early stages of brand 

development.

They are also great companions for patent 

protection. While patents provide strong 

protection for the technical aspects of a product, 

there is a delay before grant of two to three 

years while the search and examination process 

is conducted. This means that you may be unable 

to act against a competitor that starts selling a 

product highly like your own until your patent 

has been granted. By protecting aspects of the 

appearance of the device with design rights, 

enforceable and cost-effective IP protection can 

be gained quickly. Since registered rights give you 

a monopoly in the marketplace, your competitors 

could be forced into time-consuming and costly 

product redesigns while your patent applications 

are pending.

Is it worth the cost and effort it takes to file a 
design application?

In comparison to patents, design rights are 

inexpensive to secure, making them accessible to 

both multinational corporations with long-term IP 

strategies as well as SMEs and start-ups, who must 

be more agile and carefully balance budgets.
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